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United States Court of Appeals 

Foil THK SkCOND CllK TIT 


Docket No. 74-1911 


ROYAL STEUBING, 231 East Virginia Rlvd., Jamestown, New York, 
CHAUTAUQUA COUNTY ENVIRONMENTAL DEFENSE COUN¬ 
CIL, JOSEPH CATANIA, Drive-In Motel, Westfield, New York, ROBERT 
SEINDELL, 19 Ches'nut Street, Jamestown, New York, JAMESTOWN 
AUDUBON SOCIETY, MARTIN OQUIST. Greenhurst, New York. 
JACK LLOYD, Greenhurst, New York, RICHARD MUDGE, 49 Pelcison 
Street, Jamestown, New York, TROUT UNLIMITED, ALAN REPPEN - 
HAGEN, Silver Creek, New York, CHAUTAUQUA COUNTY FEDERA¬ 
TION OF SPORTSMEN, CHARLES MOHNEY, Benius Point, New 
York, CHAUTAUQUA LAKE POWER BOAT CLL'R, 

Plaintiffs-Appellees. 


CLAUDE S. BRINEGAR, Secretary of Department of Transportation, 400 
7th Street, S.W., Washington, D.C. 20590, RAYMOND T. SCHULER. 
Commissioner of New York State Department of Transportation, Albany. 
New York, 

Defendants-Appellants. 


Appeal from the United States District Court 
for thp. Western District of New York 


BRIEF FOR DEFENDANT-APPELLANT 
SCHULER 

Preliminary Statement 

Tliis is an appeal by tin* defendant Raymond T. Schuler. 
New ^ ork State Commissioner of Transportation, from tin 
order of Honorable John T. Cntrix. I 'nited States District 
Judge for the Western District of New York, tinted 
May 20. 1074. which granted a preliminary injunction 
against further construction of a highway project in 
Chautauqua County. Defendant Claude S. Brincgar has 
also filed a notice of appeal. 





Issue Presented 

Did the District Court err, based upon the record before 
it, when it refused to apply the doctrine of laches and 
instead granted a preliminary injunction.' 

Decision Below 

The District Court, on motion of the plaintiffs, confirmed 
the Report and Recommendation of the I nited States 
Magistrate sitting by order of reference as Special Master, 
and granted a preliminary injunction as follows: 

“A preliminary injunction against further construc¬ 
tion of the Chautauqua Lake Bridge (parcel ‘n( ) 
pending compliance with X.K.l’.A. shall issue torth- 
witli. Defendants may complete the driving of the 
five test pilings. If other work is necessary to shut 
the project down while the necessary environmental 
impact study is being made, the defendants may move 
upon notice for further relief. 

“So ordered.” 

Statement of the Case 

Plaintiffs are eight individuals residing in Chautauqua 
County and three organizations' concerned with environ¬ 
mental matters who are challenging the State and Federal 
defendants’ purported non-compliance with several federal 
laws concerning environmental protection in connection 
with a segment of the Southern Tier Expressway within 
the County. 

Defendant Schuler is Commissioned of Transportation 
of the State of New ^ ork. As head « t he New ^ oik State 

1 The Jamestown Audubon Society ami the Chautauqua Lake Power 
Bout Club have withdrawn as plaintitfs. 
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Department of Transportation (NYDOT), lie is respon¬ 
sible for the State’s highway programs. Defendant 
Brinegnr is Secretary ol the l nited States Department ot 
Transportation, responsible for the federal-aid highway 
programs through the Federal Highway Administration 
(FlIWA). 

'|'he general route of the Southern Tier Hxpressway as 
defined by New York Highway Law. v 340-c, in 1902, 
runs from the Broome-Tioga County Line in New ’l ork 
State westerly to the Pennsylvania State Line, in the area 
of Erie. Pennsylvania. This litigation involves a portion 
thereof, in Chautauqua County. New York. At issue is a 
project for a bridge spanning Chautauqua Lake lrom the 
Hamlet of Stow on the west side to the \ illage ot Bemus 
Point on the east side, denominated as project 

The background of the suit is succinctly set torth in the 
District Court’s Decision and Order (1H7a).* as follows: 

»On November 23, 1973, the plaintiffs commenced 
this action seeking to enjoin the defendants from 
continuing the construction ot a bridge over Lake 
Chautauqua. Plaintiffs base their motion for a pre¬ 
liminary injunction on the theory that defendants have 
failed to comply with the requirements of tin* National 
environmental Policy Act [N.E.P.A.]. 42 b.S.C. 
5,4321, et seq., the Federal Aid Highway Act 
[F.H.W.A.], 23 I’.S.C. § 101. et seq.. the Clean Air 
Amendments of 1970. P.L. 91-604. S4 h. Stat. § 1070. 
and the Department of Transportation Act, as 
amended. 49 F.S.C. M05I. et seq. Plaintiff's major 
allegations are that public hearings as required by 
the statutes were not held, that an Environmental 


* References are to pages of .loiut Appendix. 
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Impact Statement [E.I.S.] as required ltv Section 
102(2) (C) of N.E.I’.A. was not filed. and that a 
similar statement as required by Section 4(f) of tin* 
Department of Transportation Act, 4!) I .S.C. 
$ lfi. r >3(f). and by 23 r.S.C. § 138, was not filed. Defen¬ 
dants generally deny the allegations and also set i»ut 
various affirmative def» uses, including an allegation 
that the action is barred because of laches, 

“On January 17, 1074 an order of reference to 
United States Magistrate Maxwell was signed by 
United States District Judge John (). Henderson. The 
order of reference is as follows: 

“This matter having come on before this Court 
upon tin* application of plaintiffs for a preliminary 
injunction, and upon the motion of tin* defendant, 
Brinegar, for a hearing solely on the issue of laches 
and/or delay and the equitable considerations in 
connection therewith, and upon the agreement of tin* 
parties that such hearing is necessary, and good 
cause appearing therefor, it is 

“ORDERED: that this matter is hereby referred 
to United States Magistrate Edmund F. Maxwell, 
as special master, to hear and report with all due 
dispatch, the facts of this matter concerning the 
issues of laches and/or delay and the equitable con¬ 
siderations in connection therewith as they relate 
to the appropriateness of granting a preliminary 
injunction or dismissing this action. 

“Following Judge Henderson’s death in mid-Feb¬ 
ruary 1074. the matter was referred to my part. Oral 
argum nt was heard on April 30, 1974 on confirmation 
of the Magistrate’s report." 


Following argument on confirmation of the Magistrate’s 
report, a preliminary injunction was issued on May 20. 
1974, barring any further construction on the project. By 
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order filed June 5,1974 (155a), based on stipulation (152a), 
Judge Curtin authorized the performance ot work neces¬ 
sary to shut down the project, protect the terrain at the 
job site and protect the public. This appeal was taken on 
June 19. 1974 (157a). 

At the hearing before the Magistrate, the defendants 
presented evidence in four major categories through seven 
witnesses and 32 exhibits. 

First, the history of the Southern Tier Expressway, 
gene rail v, and the sections in Chautauqua County, specifi¬ 
cally, were traced from 1962 to the present. 1'his aspect 
included testimony regarding the various required federal 
approvals sought and obtained at each stage ot progres¬ 
sion of the project, the then current status and the cost 
to date. Such evidence was presented in detail for the 
project sections within the County, running from west to 
east, as follows: 

a) “5A”—Pennsylvania State Line to Sherman, 9.0 
miles; 

b) “5B”—Sherman to Stow. 10.0 miles: 

,.) «5C”—Stow to Bemus Point, 1.4 miles; and 

d) “51)”—Bemus Point to Strunk Bond, 6.1 miles. 

Second, testimony was introduced regarding public 
notice of the project generally in Chautauqua County and 
specifically the bridge segment, ”5(”\ This included corre¬ 
spondence. meetings, a public hearing, newspaper publicity, 
public documents, appropriation of right of way and demoli¬ 
tion of buildings within the construction area. 

Third, there was testimony regarding the cost which the 
State would incur from delaying the contract and the cost 
of cancelling and subsequently re-letting tin* contract were 
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the bridge project enjoined. Included in this aspect were 
the estimated additional expenses of the contractor from 
escalating labor and material costs and re-mobilization 
costs, potential delay claims against the State by tlie con¬ 
tractor and the loss occasioned by the acquisition of right 
of way. improved and unimproved, potentially unusable 
or substantially less usable. 

Lastly, evidence was introduced demonstrating reliance 
by third parties upon the eventual completion oi the South¬ 
ern Tier Expressway, as planned and publicized, and 
potential injuries resulting therefrom. 

All of the foregoing evidentiary matters are container!, 
in summary form, in the defendants' proposed Findings of 
Fact and Conclusions of Law (110a). 

Tin* District Court held that laches did not apply. It 
based this, inter alia, upon a finding that the date of the 
most recent l’S&E approval,- May 0. lOTlb determined 
when suit first could have been brought. It refused “as a 
matter of law, to give weight to either the total highway 
project or the private reliance upon the bridge’s com¬ 
pletion.” 

This, it is submitted, constituted error in light ot the 
factual record before the Court. 


2 PS&K refers to approval of plans, specifications ami estimates, a 
condition precedent to federal financial participation, pursuant to 2-5 
U.S.C., § 106(a). 
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ARGUMENT 
POINT I 

The defendants’ defense of laches should have been 
sustained. 

A. 

This appeal, as noted, is taken from the granting of a 
preliminary injunction following an evidentiary hearing 
relating to the defense of laches. The federal courts have 
continued to recognize the vitality of this eqiutable doctrine 
in environmental litigation. Pennsylvania Environmental 
Council v. Bartlett, 315 F. Supp. 238, alT’d 454 F. 2d (513 
(3rd Cir. 1?)71); Clark v. Volpe, 342 F. Supp. 1324, atf’d 
401 F. 2d 1200 (5th Cir. 11)72); Environmental Defense 
Fund v. TV A, 468 F. 2d 1104 (6th Cir. 1972): Life of the 
Land v. Volpe, 303 F. Supp. 1171. aff’d 485 F. 2d 460 
(9th Cir. 1973); Harrisburg Coalition Against Ruin. 
Enrir. v. Volpe, 330 F. Supp. 918 (M.l). l*a. 1971); Sational 
Defense Council, Inc. v. Grant,. 341 F. Supp. 356 (E.l). 
N.C. 1972); Ward v. Ackrogd, 344 F. Supp. 1202 (I). Md. 

1972) : Ccnterview v. Bvinegar, 307 F. Supp. 033 (1). C.Cal. 

1973) ; 1-291 Whyf Association v. Burns, 372 F. Supp. 
223 (D. Conn. 1974). 

\\ hile in only two of the above cited cases was laches 
lound to exist (Clark v. Volpe, supra, and Centerview v. 
Bvinegar, supra), in the other cases, the courts, neverthe¬ 
less, did consider the defense. 

Moreover, without using the term “laches”, at least 
three federal courts have reached similar results. Thus, 

in ECOS v. Volpe, _F. Supp._, 5 ERC 1019, 

aff’d 480 F. 2d 1399, 5 ERC 2024 (4th Cir. 1973), the 
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plaintiffs sought to enjoin construction of 0.2 miles of 
controlled access highway running through Durham. North 
Carolina, claiming that only a draft KTS had been pre¬ 
pared. A 1.7 mile segment had already been completed and 
opened to traffic. A 1.0 mile segment was scheduled to he 
completed within a month after the suit was tiled. An 0.8 
mile segment had been under construction for three months 
t be completed within two years. The remaining segments 
were in various stages of preliminary design, although 
some right of wav had been acquired. The couu did 
require compliance with XFPA and the expanded hearing 
aspects of 23 F.S.O.. § 128. and PPM 20-8. as to the entire 
project, but refused to enjoin construction ol the 0.8 mile 
segment pending such compliance. In refusing to halt 
construction, it noted that virtually all the right of way 
had been acquired, property owners relocated, all struc¬ 
tures within the right of way razed, clearing and grubbing 
80 r / f completed and all trees removed. Much of the steel 
for bridges had l*een cut and damages from delay would 
have amounted to several thousand dollars daily. Para¬ 
mount in this determination was a finding that through 
compliance with the environmental and hearing require¬ 
ments. “environmental improvements may !«• developed 
which can be implemented at the already established loca¬ 
tion of this segment.” 

Similarly, in Environmental Defense hand. Inc. \. 
Froehlke. 248 F. Supp. 228. aflf’d 477 F. 2d 1022 (8th t ir. 
1973 ). the Army Corps of Engineers was permitted to 
continue construction of a flood control project along the 
Osage. Mississippi and Missouri Rivers, pending comple¬ 
tion of an FIS. Factors taken into account were minimal 
environmental damage and indejiendent economic benefit. 


( 



9 


In Jones v. Lynn, 354 F. Supp. 433, rev'd 477 F. 2d 885 
(1st Cir. 1073), tin* Court of Appeals granted an injunction 
after the District Judge had refused such relief, but never¬ 
theless authorized the District Judge to release the injunc¬ 
tion : 


“a. As to those parcels where completion is near 
or where such binding commitments to a specific 
structure and purpose have been made that changes 
in purpose, structure, or timing would work substantial 
injustice or public harm, the burden being on the 
defendants." 

Finally, this Court, in Greene County Hanning Hoard v. 
FPC, 455 F. 2d 412. cert, denied 400 I . S. S40 (2d Cir. 
1072), enjoined a part of the Plenheim-dilboa pumped 
power storage project, pending compliance with XKPA, 
but refused injunctive relief as to two transmission lines 
under construction which were 80 r r complete. In denying 
such relief, it is stated, at page 425: 

**. . . . It is of no small consequence that petitioners, 
having made timely motions to intervene, offered no 
objections to the construction of the two lines and did 
not petition this Court or the District of Columbia 
Circuit for review within 60 days as provided by 
Section 313(b) of the Federal Power Act, 16 U.S.C. 
$ 8251(b). Thus, construction of the lines began pur¬ 
suant to a final order of the Commission. Although 
we might arrive at a different conclusion if there were 
significant potential for subversion of the substantive 
policies expressed in NFPA, ef. Calvert Cliffs, 44!* 
F. 2d at 1121 n. 28, the Commission did require 
PASNY in submitting its plans to ‘give appropirate 
consideration to recognized guidelines for protecting 
the environment' 31 and also conducted its own inde¬ 
pendent investigation of alternative routings. . . ." 
| 31 footnote omitted. | 

Whatever the label appended, it is clear that the Federal 
Courts have considered unconscionable delay and prejudice 
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to the defendant in shaping injunctive relief. “ I'hus, the 
issue becomes, not whether laches can apply, but whether 
laches does apply under the facts ol this particular case. 
Clark v. Volpe, 342 F. Supp. 1324. 1327. aff’d 4fd F. 2d 
120(1 (5th Cir. 1972).'' 


Analysis of the record of this particular case dictates 
the conclusion that laches should apply 

Central to the issue of whether unconscionable delay has 
occurred, of course, is the matter of when suit first could 
have hmui brought. The Dist ict Judge relied, erroneously, 
it is submitted, on 1-291 Whiff Issociation v. Hums, 3<2 
F. Supp. 223 (I). Conn. 1074'. for the proposition that: 


.. 1 'huntlft had no light, let alone obligation, 

to bring suit until the FlIWA’s sponsorship . . • 

reache,1 the point of a ‘proposal t«»r.. ; mgor 
Federal action’ within the ambit ot N.h.l .A., 4_ u.rsA.. 
c 4332(2) (C) ..." 


Compounding this. Justice Curtin then equated such “pro¬ 
posal for . . . major Federal action with the obligation 
of the FI IVY A to fund a given project. Plans, Specifications 
& Estimates approval (I’S&K). citing Monroe County 
Conservation Council, Inc. v. Volpe. 4i2 l'. 2d t>93 (2d Cir. 

11)72). 


The District Judge, in 1-291 Whiff Association Hums, 
supra, however, went on to conclude that "... plaintiff 
could have challenged defendants’ compliance with NFd’A 
once defendant Siccardi granted design approval to 1-291 
on November b. 1972, at which point 1-291 became a pro¬ 
posal for major federal action." 372 F. Supp. 23b. (Em- 


» See also llanly v. Mitchell, 460 F. U 640, cert, denied 409 U.8. 900 
(2d ('ir. 1972), and t'otwer ration Society v. » "lye, r. Mipp. 
fl>. Vt. 1972]. 
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phasis added). While there was some confusion 4 in this 
case whether “design approval” had occurred in October 
1968, October 1909, or February 1071 (84a. 85a), this 
project bad become a “proposal for major federal action 
at least by the last date. As to the reliance placed by 
Judge CtJKTiu on the Monroe County case, supra, it should 
be noted that l’S&K approval had not been requested by 
the State. In fact, the segment at issue there had pro¬ 
gressed only to the stage where preliminary location plans 
had been approved and authority given tin* State to acquire 
right of way through the Genesee Valley Park land. 5 et, 
this Court entertained the suit brought under basically 
tile same federal statutes. 

Moreover, if PS&K approval were the correct starting 
point from which to measure laches, as Judge Curtin 
concluded, then the proper date was May 24, 1972, when 
PS&E approval was granted for two demolition contracts 
encompassing Sections “51i’, and “•ill . Ibis work 

was completed in August 197‘2, and was in connection with 
the bridge approaches on both sides of the lake. Primarily, 
lake shore properties were involved, the scars of which 
were visible both from the lake and the roadside (Iran 
script, 59-66). 

Clearly, then, suit could have been brought some time 
over a year before it actually was. 

4 Prior to January 14, 1969, when PPM 20-8 initiated a two hearing 
procedure (corridor hearing and design hearing), the Bureau ol 
Public Hoads’ (now FHNVA) procedures did not require a location or 
design report, nor was formal “design approval" required as is now 
the case per paragraph 6d(2) of PPM 20-8. States furnished prelimi¬ 
nary plans, schematic drawings, design studies, layouts and reports 
to the BPR for review and comments prior to acquiring right of way. 
or preparation of detailed construction plans. This review and ex¬ 
change of correspondence constitutes! “design approval under pro¬ 
cedures then followed. See Conservation Society v. 349 F. Supp. 

761 [D. Vt 1972]. 





Of course, laches would not apply unless plaintiffs were 
aware of these facts, and they were. As Judge Beumenfeld 
pointed out in 1-291 Why? Association v. Hums, supra, at 
page 239: 

“The ‘unconscionable delay’ requisite for successful 
assertion of the defense of laches ‘can occur only alter 
a partv discovers or by the exercise of reasonable 
diligence could have discovered the wrong ot which he 
complains.’ Ward v. Ackroyd, 344 F. Supp. 1202, 1212 
(1). Md. 1072). In the instant ease, as in H urd v. 
Aclroyd (where FIIWA compliance with 23 l S.C. 

* 12S and H’M 20-S was in issue), “there is no evidence 
that plaintiffs knowingly sat on their rights and 
delayed bringing suit.' Id. (Emphasis in original.) 

Unlike 1-291 Why? Association v. Burns, supra, and 
Ward v. Ackroyd, quoted therein, there is an abundance of 
evidence “that plaintiffs knowingly sat on their rights and 
delayed bringing suit." 

Thus, from July 9, 19f>4 to December 7, 1972, there were 
approximately twenty informal meetings with interested 
individuals and groups, some of whicli were attended by 
plaintiff Steubing, presently the vice-president of Chautau¬ 
qua County Environmental Defense Council (Transcript, 
43-40, 2S7). From February 1900 to Decemlier 1973, at 
least seventy-five newspaper articles appeared, at least two 
of which were authored by plaintiff Jack Lloyd (Tran¬ 
script. 40-5<>). Bight of way acquisition began in August 
1908 for "fiA". in August 1909 for “5B”. October 1909 for 
“5C" and January 1909 for “5D’\ involving 338 parcels and 
248 buildings (Transcript, 55-59). And, as already noted, 
demolition in the bridge area occurred during the summer 
of 1972 (Transcript, 59-00). 
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Additionally, plaintiff Steubing was advised in March 
1972 by representatives of the State that it was their 
understanding that no ETS was required under current 
FIIWA procedures, and that an Environmental Reevalua- 
tion sufficed (Transcript, 298-300). This view was echoed 
by the Environmental Protection Agency on June 7,1972 in 
a letter to Dr. Robert W. Scott, a correspondent of plain¬ 
tiff Steubing (Exhibit F-3). Lastly, the plaintiff Chautau¬ 
qua County Federation of Sportsmen was represented by 
counsel in its efforts to halt the bridge project (Transcript, 
301-305). Unquestionably, plaintiffs had adequate notice 
long before Noveml>er 1973 that a bridge was in the offing 
and that both the State DOT and the FHWA considered 
the environmental prerequisites to have been satisfied. 

R. 

With respect to the second aspect of laches, whether 
prejudice to the defendants will result, little comment is 
necessary. As noted, the Court refused to consider the 
effect on sections “5A”, “51V and “5D" of enjoining “5C”. 
The dollar amount of loss to the State is extremely large, 
even if limited to “5C”. The error, it is submitted, is not 
in excluding from consideration additional dollar amounts 
of potential loss, but rather in failing to recognize that, for 
the most part, a segment of a highway project derives its 
utility from the parts to which it is connected. The con¬ 
necting segments are vastly less futile if unconnected. 
Similarly, the bridge without connecting highway is of no 
value. 

Moreover, were an ETS to be prepared now, no one would 
suggest that it could Ik 1 limited to the bridge project, “5C’\ 
alone. The FHW.Vs PPM 90-1. in paragraph fi, provides: 




“Tl'c highway section include' 1 in an environmental 
statement should lie as long as practicable to permit 
consideration of environmental matters on a broad 
scoiv'. l’iecemealing proposed highway improvements 
in separate environmental statements should be 
avoided. If possible, the highway section should be 
of substantial length that would normally be included 
in a multi-year highway improvement program. 

The term “highwav section" is defined in PPM 90-1, para¬ 
graph 3.a. as follows: 

“a. 11 i <)h it'd i) Section —a substantial length of high¬ 

way between logical termini (major crossroads, popu¬ 
lation centers, major traffic generators, or similar 
major highway control elements) as normally included 
in a single location study. 

Obviously, the prejudice to both the defendants extends 
lieyond the bridge project standing by itself. Logic com¬ 
pels, it seems, the conclusion that the prejudicial impact 
includes at a minimum the effect on the immediately sur¬ 
rounding projects. PPM 90-1 requires no less with respect 
to an FIS. 

In that same vein, it is equally clear that “the private 
reliance upon the bridge's completion is a material part 
of that prejudicial impact. Undoubtedly, the effect was 
substantial in terms of lost wages (Transcript, 139-146), 
public plannimr (Transcript. 172-1210), public investment 
(Transcript, 97-9S) and private investment (Transcript. 
152-167: '2'27-l247). Again, each of these areas would have 
to be examined were an FIS being prepared (PPM 90-1, 
Appendix F). Certainly, examination was warranted prior 
to imposing an injunction. 
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POINT II 

A preliminary injunction should not have been 
issued. 

Tn any case, tho drastic remedy of injunctive relief was 
not warranted under the circumstances. 

Factually, this case is very similar to ECOS v. Volpe, 

_F. Supp_, 5 ERC 1010, aff’d 48(5 F. 2d 1399, 5 

ERC 2024 (4th Cir. 1973), discussed, svpra, in Point I. 
AH of the right of way has been acquired, property owners 
have been relocated, all structures within the right of way 
have been razed, clearing and grubbing has been completed 
and all trees removed (Transcript. 55-66, 99, 109-111, 117- 
118). At the time of the hearing, the “5C” project was 
approximately 20% completed (Transcript, 30). Tn short, 
all major physical changes to the environment have already 
occurred. 

Moreover, extreme care has been taken to protect the 
environment during construction, including special proce¬ 
dures during dredging operations to eliminate siltation, a 
requirement that all waters returned to the lake be Class A 
quality and New York State Department of Environmental 
Conservation (ENCON) monitoring (Transcript, 73-75: 
Exhibit S O, Supplemental Reevaluation, pp. 94-110, 129- 
130. 170-174). 

In this regard, some clarification is necessary. The Deci¬ 
sion and Order appealed from contains a portion of a letter 
from Jeffrey A. Lane, Program Associate, to Commissioner 
Parker of NYDOT, expressing the fear of ENCON that 
“The ecology of Chautauqua Lake could be disrupted both 
during and after construction. ...” (149a). That letter 
was dated December 16, 1970. 







On January (i, 1071. in another letter to the Commis¬ 
sioner. Mr. Lane had concluded: 

•‘Our investigations to date indicate that the niajoi 
ecological impact of this project will probably he real¬ 
ized during, rather than after construction. The major 
areas of concern we are pursuing are 1) spoil removal 
methods and disposal. 2) effects of unavoidable silta 
tion on the lake's ecology, and .1) practical means tot 
mitigation." (Exhibit S-o, Environmental heexalua- 
tion?Letter to Parker dated January f>. 1!'71). 

I »y November (!. 1!>7‘2. EXCON’s “major areas of concern" 
had been allayed, as indicated by the following letter from 
Terence P. Curran. Director of Environmental Analysis, 
to Robert X. Kamp. Deputy Chief Engineer of NY DOT: 

‘‘\Ye have reviewed tin* subject project s revised con¬ 
tract specifications which you sent to us September 
22. 1D712. Our letter of June ‘21. P>7‘2 to Mr. 1J. II. 
Edwards inadvertently omitted an additional restric¬ 
tion to be included in the special note on 1 ile 1 laee- 
ment.’ We recommend that pile driving he limited to 
Monday through Friday except for infrequent unfore¬ 
seen circumstances. Therefore, the words ‘Monday 
through Friday* should be inserted between ‘4:30 p.m. 
and ‘except when’ in the Special Note. 

"Chautauqua Lake is classified as a ( lass A water. 
Therefore, the specification ‘Item DOA— Dredging. Dis¬ 
posal of Water’ should indicate that water returned to 
the lake must meet Class A water quality standards. 

"With the exception of the two above noted items, the 
Special Notes on ‘Docking Facilities for Construction 
Purposes,’ ‘Pile Placement’ and “Pollution' and Item 
!*(>.') ‘Dredging* satisfy our major concerns. \\ e concur 
with tin- revised contract specifications and therefore, 
we approve of this project as it is presently proposed. 

"We would appreciate being kept informed of progress 
with contract letting, contract specifications and pre¬ 
construction conferences. 







“Thank you for tin* opportunity to review the revised 
contract specifications." (Exhibit S-fi. Environmental 
Reevaluation Supplemental Report, page 131). 

Finally, while .Judge Ccrtix correctly noted that no EIS 
had been prepared by the defendants, that fact should not, 
it is submitted, be critical (150a). Every applicable FIFVVA 
requirement was met by the State at each stage ot progres¬ 
sion of this project and FHWA approval obtained thereon. 
The State relied on the efficacy of such requirements 
in committing its resources to the project ami in contracting 
for the construction of the substructure. Non-parties have 
relied to no less extent. If these FIIWA procedures are 
deficient, and if. as a result, an EIS and expanded hear¬ 
ings will be required, still the circumstances of this case 
surely warrant, at a minimum, that construction be per¬ 
mitted to proceed while Court supervised compliance is 

underw ay. FA 'OS v. Yolpe . - F. Supp. -, 5 ERC 

101‘). atTM 4vS<) F. 2d 1300. 5 ERC 2024 (4th Cir. 1973): 
Fnrironmental Defense Fund, hie. v. Froehlke, 348 F. 
Supp. 338, afTd 477 F. 2d 1033 (8th Cir. 1973); Jones v. 
Lynn, 354 F. Supp. 433, rev'd 477 F. 2d 885 (1st Cir. 1973): 
Greene County Planning Hoard v. FPC. 455 F. 2d 412, cert, 
denied 40!) F. S. 849 (2d Cir. 1972). 

Thus, it is submitted that the preliminary injunction 
should not have been granted. 





CONCLUSION 

The decision and order appealed from should be 
reversed. The complaint should be dismissed. In 
the alternative, the preliminary injunction should be 
dissolved. 

Dated: August 13,1974. 

Respectfully submitted, 

LOUIS J. LEFKOWITZ 
Attorney General of the State 
of New York 

Attorney for Defendant-Appellant 
Raymond T. Schuler 

Ruth Kessler Toch 
Solicitor General 

Douglas S. Dales, Jr. 

Assistant Attorney General 

of Counsel 
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